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Update on HMT on Imports L itigation 
The United States Court of Appeals for the Federal Circuit recently ruled that the filing of protests to seek 
refunds of Harbor Maintenance Taxes (HMTs) paid on imports on the grounds that such HMTs are 
unconstitutional was unnecessary.  The Court determined that Customs simply does not have the authority to 
determine the constitutionality of such payments.  The Court concluded that the proper means to address this 
issue is to file a Summons and Complaint in the Court of International Trade (CIT).  Since no determination has 
yet been made as to whether HMTs paid on imports are unconstitutional, the case was remanded to the CIT for 
trial. 
 
Do You Qualify for Drawback? 
According to industry analysts, approximately $2 billion in drawback refunds are available each year with only 
a small portion being claimed by importers/exporters.  They either are not aware of the program or they think 
the process is simply too difficult to pursue.  Most importers/exporters utilize Customs brokers or drawback 
specialists to complete the process.  Shippers can receive up to 99 percent of duties paid on almost any 
commodity.  Many exporters utilize these refunds to lower prices in order to compete more effectively.  You 
might qualify if: 

• You pay duty on imports that are later exported. 
• You export an imported product or a domestically purchased product that is 

commercially interchangeable with the imported product. 
• You buy imported products from U.S. suppliers that are later exported. 
• You sell imported products to U.S. customers that export. 

 
If you are not competitive with a particular product, drawback can mean the difference between losing or 
winning new business.  The good news is that you can claim drawback retroactively for up to three years. For 
additional information, contact Beth Morris in our Drawback Department at (843) 577-3630 or E-mail 
beth_morris@rogers-brown.com. 
 
 
 
 

 
Disclaimer Notice: 

Rogers & Brown Custom Brokers, Inc. provides this information as a matter of convenience and as such does not 
necessarily warrant the accuracy of the information contained herein.  This information should not be construed as legal or 
professional advice.  Before you act on any information provided in this newsletter, you should seek professional advice 
regarding your specifi c situation. 

 



  
U.S. Customs Publishes Amended Procedure (effective March 28, 2001) for Refunds of Harbor 
Maintenance Fees (HMF) Paid on Exports 
The Customs Regulations provide that in order to receive a refund of HMF, you must file a Customs Form (CF) 
350 to request the refund and must include, with that request, a copy of the CF 349 which was submitted to 
Customs with the original HMF payment.  Many exporters have not retained copies of their CF 349s and have 
therefore flooded the Customs Service with Freedom of Information Act (FOIA) requests to obtain copies of the 
CF 349s in order to properly file requests for refunds.  Because Customs maintains copies of the CF 349s from 
July 1, 1990 through the date that collection of the HMF on exports ceased in 1998, the amended procedure 
permits exporters to file claims for refunds without supporting documentation (CF 349s).  However, this only 
applies to refund claims for HMF payments made after July 1, 1990.  Claims for refunds of fees paid prior to 
that date, however, must include supporting documentation.  Customs has also requested that exporters who 
have FOIA request pending withdraw those requests.  It should be noted that a different procedure has been 
established effective March 13, 2001 by the Court of International Trade for that special class of cases where 
refund requests were made on constitutional grounds prior to the HMF being declared unconstitutional, the 
refund request was denied by Customs, a protest was filed by the exporter and a subsequent lawsuit filed in the 
CIT. 
 
Additionally, on December 15, 2000, Customs published a proposed rule that persons requesting refunds must 
make the refund request within one year from the date of payment of the HMF.  If this proposed rule is 
finalized, refund requests must be received prior to the effective date of the rule, which will be thirty (30) days 
from the date of its publication in the Federal Register.  Accordingly, exporters who know the amounts of their 
quarterly HMF payments, but do not have copies of their CF 349s, should act quickly to file refund requests 
before Customs proposed one-year time limit rule becomes final.  Although the revised refund procedure 
requires more information than is required on the CF 350, such additional information should be more readily 
obtainable than having to obtain copies of CF 349s. 
 
For more information, contact: 
Capers G. Barr, IV, or 
Christy Hughes 
International Trade Consultants, Inc. 
9551 William Aiken Rd. 
Ladson, SC 29456 
Tel. (843) 832-7348 
Fax (843) 832-7352 
 
 
New Bond Requirements for Merchandise Subject to FDA 
Effective April 27, 2001, bond amounts for merchandise subject to FDA may be required by Customs to reflect 
the domestic value of the merchandise at the time of release rather than the standard three times the entered 
value.  The new limits cover liquidated damages liability of importers of foods, drugs, medical devices, and 
cosmetics.  The change is significant because the domestic value of some food items reportedly could be as 
much as 15 times the Customs value.  These higher liability limits are aimed mainly at food importers which  
resulted from a GAO report in 1998 that said the existing limits did little to discourage the sale of unsafe 
imported food.  Customs has indicated they will only require the higher bond amounts from importers that have 
a history of failing to redeliver and export or destroy food, drug, and cosmetic goods found to be inadmissable.   
Single transaction bonds will be required in those instances.  For additional information, contact your Import 
Customer Service Account Representative. 
 



  
European Union (EU) Adopts Emergency Measures for Wood Packing Mater ials 
The European Commission recently issued emergency measures requiring the treatment and marking of all new 
and used coniferous (e.g. pine, spruce, fir) non-manufactured wood packing material (NMWP) originating in 
the United States, Canada, China, or Japan beginning October 1, 2001 to prevent the introduction of the 
pinewood nematode.  Work is underway in the United States to set up a program to meet the measure adopted 
by the EU.  The U.S. has chosen to utilize the heat-treated or kiln-dried mitigation option to eliminate this pest 
on NMWP.  The International Plant Protection Convention which is recognized by the World Trade 
Organization as the official protection body, will likely adopt measures very similar to those of the EU in April 
2003 for all NMWP (softwoods and hardwoods).  The American Lumber Standard Committee (ALSC), at the 
request of USDAÕs Animal Plant Health Inspection Service (APHIS), has agreed to develop and oversee the 
U.S. program.  The program will require on-site inspections of NMWP manufacturing facilities to verify 
compliance.  On-site inspection will be done by inspection agencies accredited by ALSC.  For additional 
information, you can go to http://www.aphis.usda.gov/ppq/swp/eunmwp.html. 
 
In addition to the above changes, Australia implemented new measures for LCL cargo.  The Australian 
Quarantine and Inspection Service (AQIS) has changed the way in which timber packaging imported with less 
than a container load (LCL) cargo is cleared for quarantine.  This change, which took effect on April 1 of this 
year, changed the requirements for LCL packaging to bring them in line with the current requirements for 
wooden packaging used in full container load (FCL) containers.  It is not mandatory for timber packaging to be 
treated;  however, untreated timber packaging will be subject to either: 
 

 treatment on arrival in Australia, or 
 removal and destruction at the unpack depot, or 
 inspection by an AQIS officer at the unpack depot 

 
                                       
These options will involve some delay to the delivery of the cargo, so it is expected that many exporters will 
want to pre-treat timber packaging to expedite the quarantine clearance of their goods.  For additional 
information on these new guidelines and related APHIS requirements, check out this website at 
http://www.aphis.usda.gov. 
 
Management Changes 
Capers G. Barr, IV has joined International Trade Consultants, Inc. (ITC) as Manager and General Counsel.  
ITC, a Professional Logistics Advisory Company, is a subsidiary of Rogers & Brown Custom Brokers, Inc. and 
International Freight Forwarders.  Located in Charleston, South Carolina, ITC specializes in consulting with the 
international trade community on all aspects of importing and exporting specializing in import and export 
compliance issues.  Prior to joining ITC, Capers practiced law for eight years in Charleston with the firm Barr, 
Unger & McIntosh, LLC.  Capers is a member of the South Carolina Bar, and is admitted to practice in the 
Federal District Court for the District of South Carolina as well as the United States Court of International 
Trade.  Capers will also serve as General Counsel for Rogers & Brown.  For additional information regarding 
services provided by ITC, you may visit their website at http://www.inttradeco.com or contact them at 843-832-7348. 
 
Visit our  Website for the Following Information: 
 
 Trade References 

• Ocean container specifications 
• Methods of payment in international trade 
• Tariff databases 
• Rules affecting the Export Administration Regulations 
• FTC textile, wool, fur & apparel matters 
• Consumer product safety commission Federal Register notices 



  
• Financing exports 

 
Trade Resources 
 

• Rules of Origin for textile and apparel products 
• Amendment to Wool Duty Refund Program 
• Rule concerning disclosures regarding energy consumption 

and water use of certain home appliances 
• BXA Entity List: revisions and additions 

 
Please visit these sites on a regular basis for new industry-related information. 
 
Customs Publishes Revised Compliance Manual ÒThe ABCÕs of Pr ior DisclosureÓ 
Customs recently published the revised informed compliance publication ÒThe ABCÕs of Prior DisclosureÓ on 
their website.  This publication can be accessed from the ÒImporting & ExportingÓ section of the Customs 
website under ÒPublications, Forms and VideosÓ under the ÒInformed Compliance PublicationÓ section.  In 
theory, under prior disclosure guidelines, Customs encourages importers to voluntarily advise them that they 
had made an error in their importations, thus reducing the potential penalties should Customs uncover the error.  
It is interesting reading some of the publication and in particular the ÒFrequently Asked QuestionsÓ section.  
Customs gives up little in the way of their ability to fine or prosecute an importer even though they have 
Òvoluntarily disclosedÓ an error.  This, of course, does not mean that prior disclosure should not be made, but 
importers should be very careful in what and how Customs is notified.  In most cases you should seek the 
advise of a Customs attorney before making a prior disclosure to Customs.  For a copy of the revised guidelines 
(dated May 2001), go to http://www.customs.gov to the area noted above.  For additional information regarding prior 
disclosures, contact Capers Barr IV, at International Trade Consultants at 843-832-7348 or E-mail at 
capers_barr@inttradeco.com. 
 
GSP Set to Expire September 30, 2001 
With the deadline for Submission for Petition for the 2001 annual GSP Product and Country Eligibility 
Practices Review approaching, importers should be aware that the Generalized System of Preferences (GSP) is 
set to expire on September 30, 2001.  Since GSP is viewed as a Òtax extenderÓ, an appropriate piece of 
legislation must be found to attach GSP renewal to.  It is possible it could be attached to fast-track trade 
legislation or a bill to renew the Andean Trade Preference that expires December 3.  Other factors that may 
impact GSP re-authorization are concerns  over the use of child labor in some countries. The Department of 
Labor is coordinating a study of the child labor situation in countries eligible for benefits under the African and 
Caribbean trade bills passed last year that could result in petition to remove certain countries from the GSP list.  
Information regarding the 2001 Annual Review can be found on our website under the ÒTrade ReferencesÓ 
section.  Final date for submision of petitions is June 13, 2001. 
 
BXA Adds 12 Chinese Companies to Entity L ist 
The Bureau of Export Administration (BXA) recently issued a final rule revising its Entity List.  Under the 
Export Administration Regulations (EAR), the BXA is required to advise exporters individually or through 
amendments to the EAR, that a license is required for exports or re-exports to certain entities.  This final rule 
added twelve (12) Chinese companies to the Entity List and modified three Russian, one Chinese, and makes 
one correction to an Israeli entity listing.  For a copy of the final rule, E-mail us at corp_mail@rogers-brown.com or go to 
the ÒTrade ResourcesÓ section of our website. 
 



  
Are Your NAFTA Documents Being Completed Proper ly? 
Although NAFTA was implemented several years ago (seven years as NAFTA-North American Free Trade 
Agreement, and twelve (12) years ago for its predecessor, the U.S.-Canadian Free Trade Agreement), many 
companies are finding it difficult to understand the required documentation that should be maintained in order 
to support lower duty rates utilizing the North American Free Trade Agreement. This can mean that U.S. 
companies are not able to effectively compete in the Canadian and Mexican markets without taking advantage 
of the lower duty rates available under NAFTA.  Additionally, for those U.S. corporations that do complete the 
NAFTA documentation in order to obtain the lower duty rates, many people are not aware that by signing the 
Certificate of Origin forms they have subjected their organization as well as themselves individually to future 
potential liability. 
 
The NAFTA agreement requires that manufacturers, producers, and suppliers substantiate not only that the 
products that they are shipping are made in North America, but more importantly, that they meet the Rules of 
Origin set out in the NAFTA agreement.  It is possible that an article may be produced in Canada, United 
States, and/or Mexico, but not be entitled to the lower duty rates (preferential duty rates) under NAFTA. If the 
NAFTA Certificate of Origin is completed and lower duty rates are assessed to a product, many people think 
that the file is complete, and they never have to worry about that shipment again.  WRONG! 
 
The agreement allows representatives from each of the respective countries (Canada, United States, and 
Mexico) to physically go to the facility where the Certificate of Origin was completed and ask for substantiating 
proof.  The Òsubstantiating proofÓ would support the fact that the articles that had received the lower duty rates 
(in some cases many years ago) were actually entitled to the preferential treatment, and meet the NAFTA Rules 
of Origin. 
 
In addition, each  country imposes their own record-keeping laws, as well as their own penalties for violations 
of those laws.  That means that if a U.S. company completes a NAFTA Certificate of Origin for a product being 
shipped to Mexico then Mexico Customs can conduct a NAFTA verification at the U.S. companyÕs firm for up 
to seven years after the shipment took place.  ThatÕs right, seven years.  Most U.S. companies keep their 
records for five years because that is what U.S. laws require.  However, by completing the Certificate of Origin 
and claiming NAFTA treatment, that U.S. company has agreed to the Mexican laws and requirements. The 
same applies to goods shipped to Canada (which calls for a retention period of five years plus the current year). 
 
There are ÒRed FlagsÓ that may assist organizations in determining if the associates within their firm that are 
signing these forms are familiar with the Rules of Origin.  They are as follows: 
 

!  Preference Criteria ÒAÓ Ð manufactured products are  
usually never under this criteria. 

!  Preference Criteria ÒCÓ Ð this indicates the goods are made 
of only originating goods (U.S., Canada, or Mexico) 

!  ÒNCÓ shown in the Net Cost block when the specific rule 
of origin did not call for a Regional Value Content 

!  A value in the Net cost column 
!  ÒNo. 1Ó in the producer block  
!  Someone other than a Senior Manager signs the form 
!  Blocks on the Certificate are left blank 

 
If your organization is currently providing NAFTA Certificates of Origin on shipments to Canada and/or 
Mexico, it is recommended that the forms be reviewed to determine if there are any ÒRed FlagsÓ. If so, training 
should be provided to all associates within an organization that impacts NAFTA applicability, such as 
Purchasing, Manufacturing, Sales/Marketing, Accounting, etc. 
 



  
Additionally, if your  organization is not claiming NAFTA, and you would like to learn more about 
NAFTA and how your  company may qualify for  lower duty rates, or if you would like to have additional 
training, please contact Capers Barr , IV, or Jill Simmons of International Trade Consultants at 843-832-
7348. 
 
Banana Dispute Ends 
The European Union (EU) and the United States agreed to end the long-running dispute over bananas imposed 
on a number of EU Goods in 1999.    The dispute was over tariffs on bananas shipped from former EU colonies 
in Africa and the Caribbean.  The U.S. claimed that the EU had not complied with World Trade Organization 
(WTO) guidelines (See our May 1999 Tradetalk issue or the ÒPrevious IssuesÓ section on our website). The 
U.S. won a World Trade Organization ruling against the rules and imposed $191 million in sanctions on a wide 
range of EU goods. Once the agreement is adopted by EU governments, the agreement will be suspended on 
July 1 of this year.  For information regarding specific commodities or countries affected, contact your Import 
Account Representative or Keith Rourk or Floyd Sirico at (843)577-3630.  This controversy has been ongoing 
for the past eight years.  In addition to the ÒBananaÓ dispute, the United States still has $117 million of 
sanctions in place on EU goods in another trade dispute over the EUÕs ban on the import of hormone-treated 
beef.  In addition, a trade dispute is brewing related to tax breaks for exporters by the United States government.  
The World Trade Organization (WTO) is reviewing whether reforms to the USÕs Foreign Sales Corporation 
scheme complies with WTO rules. 
 
Bush Nominates Robert Bonner New Customs Commissioner  
On May 30, 2001 President Bush announced his intention to nominate Robert C. Bonner to serve in his 
administration as the next Commissioner of Customs. 
 
According to a White House press release, Bonner is currently a partner with the law firm of Gibson, Dunn, and 
Crutcher in Los Angeles, CA.  The release also states that Bonner was appointed U.S. Attorney for the Central 
District of California by former President Reagan in 1984 and was then appointed by former President bush in 
1989 to serve as a Judge on the U.S. District Court for the Central District of California.  In addition, the release 
notes that from 1990-1993, Bonner served as  Administrator of the Drug Enforcement Administration (DEA). 
 
The press release states that Bonner is a graduate of Trinity University in San Antonio, TX, received his law 
degree from Georgetown University, and received a MasterÕs in Public Policy from Harvard University. 
 
Notice to Importers and Exporters of Tropical Hardwoods 
The country of Peru recently notified the world that, effective June 12, 2001, it will regulate its populations of 
Swietenia macrophylla (bigleaf mahogany) and Cedrela odorata (Spanish cedar) under the Convention on 
International Trade of Endangered Species of Wild Fauna and Flora (CITES).  These species will be listed in 
Appendix III of CITES. 
 
Bigleaf mahogany has been regulated under CITES since 1995.  However, as a result of PeruÕs listing, logs, 
sawn lumber or veneers of bigleaf mahogany from Peru must now be accompanied by a CITES Export Permit 
as opposed to the CITES Certificate of Origin that they issued in the past. 
 
The listing of Cedrela odorata is new to CITES and, similar to bigleaf mahogany, the certification requirements 
apply to the import, export, or re-export of Cedrela odorata logs, sawn wood and veneer sheets.  One of the 
commonly used names for this wood is ÒSpanish cedarÓ.  Some other common names include: 
 
 English: Barbados cedar, Brazilian cedar, Central American cedar, Cigar box cedar,  
 Honduras cedar, West Indian cedar. 
 
 Spanish: cedro, cedro amargo, cedro colorado, cedro espanol, cedro hembra, cedro 



  
 real, cedro rojo. 
 
 French: acajou rouge, cedre acajou, cedre des barbares, cedre rouge. 
 
 German: zigarrenkitschenholz, westindische Zeder. 
 
Beginning June 12, 2001, a CITES Export Permit must accompany shipments of Cedrela odorata from Peru. If 
Cedrela odorata is imported from any other country, it must be accompanied by a CITES Certificate of Origin 
issued by the CITES management authority of the exporting country.  Individuals wishing to re-export this 
wood from the United States must obtain a CITES Re-export Certificate from the U.S. Fish & Wildlife Service. 
 
In addition to the CITES documentation described above, those involved in the trade of CITES plants and plant 
products must possess a valid General Permit issued by Plant Protection and Quarantine (PPQ).  In certain 
cases, a PPQ permit to import logs and lumber may also be required.  To obtain information about the permits 
required by PPQ, please call the PPQ Permit Unit at their toll-free telephone number: 1-877-770-5990. 
 
In the United States, CITES protected plants and plant products may be imported and exported through CITES 
ÒdesignatedÓ ports only.  A listing of designated ports through which CITES timber species may be traded can 
be found at the following website: http://www.aphis.usda.gov/ppq/permits/cites.   That listing is also available in the U.S. Code 
of Federal Regulations, 50 CFR part 24. 
 
Customs is now accepting duty refunds on CBTPA claims 
Customs has announced that it is now prepared to accept entries under the Caribbean Basin Trade Partnership 
Act (CBTPA).  Moreover, importers can now request refunds of duties paid on entries filed after October 2, 
2000, provided that the entries qualify for preferential duty treatment under the CBTPA.  For further 
information or assistance in requesting refundsof duties, contact either Capers Barr (capers_barr@inttradeco.com) or Jill 
Simmons (jill_simmons@inttradeco.com) at International Trade Consultants, Inc., (843) 832-7348. 
 
 
 
 
 
 
 
 
 
 
 
 

THANK YOU FOR YOUR CONTINUED SUPPORT! 
I f you have any suggestions or complaints, please call one of the individuals  

below at 843/577-3630 or email them as noted. 
 

Don H. Brown, President      don_brown@rogers-brown.com 
Pete Smith, Executive Vice President   pete_smith@rogers-brown.com 
Michael B. Fowler, V.P. Finance &  Administration mike_fowler@rogers-brown.com 

  Sandra Horan, Director of Sales and Marketing  sandra_horan@rogers-brown.com 
 


